AGENDA ITEM #6
December 9, 1997
Introduction

MEMORANDUM
December 5, 1997

TO: . County Council
FROM: Qg‘(Michael Faden, Senior Legislative Attorney

SUBJECT: Introduction: Bill 45-97, Collective Bargaining - Amendments

Bill 45-97, Collective Bargaining - Amendments, sponsored by Council President
Leggett and Councilmembers Berlage, Ewing, and Subin, is scheduled to be introduced on
December 9. A public hearing is tentatively scheduled for January 20, 1998, at 1:30 pm.

This bill requires binding arbitration of collective bargaining agreements for County
employees; requires the County to bargain with employee representatives before contracting with
private parties to provide certain services or assume certain functions; repeals certain provisions
governing the role of the County Council in the collective bargaining process; and modifies
several other provisions governing collective bargaining with County employees.

This packet contains: Circle #
Bill 45-97 1
Legislative Request Report 22
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Bill No. 45-97

Conceming: Collective Bargaining -
amendments

Revised: _12-3-97 Draft No. 2 _

introduced: December 9, 1997

Expires: June 9, 1999

Enacted:

Executive:

Effective:

Sunset Date: _None

Ch. , Laws of Mont. Co.

COUNTY COUNCIL
FOR MONTGOMERY COUNTY, MARYLAND

By: Council President Leggett and Councilmembers Berlage, Ewing, and Subin

AN ACT to:

(1)  require the Chief Administrative Officer to follow certain procedures and consult
with certain employee organizations before the County contracts with a private
party to perform certain services or functions, and restrict the County from
entering into certain contracts for services;

2) include certain employees in a collective bargaining unit;

(3) modify certain functions of the Labor Relations Administrator;

(4)  modify the process for certifying employee organizations;

(5) clarify the scope of matters subject to collective bargaining;

6) amend the timetable for certain collective bargaining actions;

) require binding arbitration of certain collective bargaining agreements;

(8)  repeal certain provisions governing the role of the County Council in the
collective bargaining process; and

(&) generally amend the law governing collective bargaining for certain County
employees.

By adding
Montgomery County Code
Chapter 11B, Contracts, Procurement Matters, and Public Ethics
Article XV, Service Contracts
Sections 11B-65 through 11B-69

By amending
Chapter 33, Personnel and Human Resources
Sections 33-102, 33-103, 33-106, 33-107, and 33-108

O,
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F Boldface Heading or defined term.
Underlining Added to existing law by original bill.
[Single boldface brackets] Deleted from existing law by original bill.
Double underining Added by amendment.
[[Double boldface brackets]] Deleted from existing law or the bill by amendment.
oo Existing law unaffected by bill.

The County Council for Montgomery County, Maryland approves the following Act:
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BiLL. No. 45-97

Sec. 1. Chapter 11B is amended by adding Article XV as follows:

ARTICLE XV. SERVICE CONTRACTS.

11B-65. Scope of Article.

Service contract, as used in this Article, means a procurement contract for

services that will:

(a)
(b)
©

be provided to a County government department, office, or agency:
exceed an annual cost of $50.000; and

duplicate or replace services or functions which are being performed

by County employees, or which traditionally have been performed by

overnment emplove

11B-66. Policy.

The policy of this County is to use County employees to perform all County

services or functions in County-operated facilities, in preference to contracting

with the private sector to perform those services or functions.

11B-67. Approval of service contract.

(a)

A County government department, office, or agency may enter into a

service contract only if the contract is approved under this Article.

Except as provided in subsection (c), a service contract may be

entered into only after the Chief Administrative Officer certifies to
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BiLL No. 45-97
the County Council and any affected certified collective bargaining
representative that:

(1) the service contract is exempt under Section 11B- :or

(2) the service contract complies with Section 11B-68(c).

If the County Council authorizes or requires that an independent

contractor perform certain services for it, a service contract may be

approved for those services without the certification required by

subsection (b).

11B-68. Certifications by the Chief Administrative Officer.

(a)

The Chief Administrative Officer may certify a service contract to the

County Council and an affected certified collective bargaining

representative as provided in this section.

The Chief Administrative Officer may certify a service contract as

exempt from the requirements of this Article if:
(1) (A) County employees are not available to perform the

function or service;
(B) that function or service has not been performed by

County employees; and
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BiLL No. 45-97

(C) that function or service has not traditionally been
performed by government employees;

a conflict of interest would result if a County employee were to

perform the function or service;

the nature of the function or service meets the requirement for

emergency purchase of temporary functions or services;

the function or service is incidental to the purchase or lease of

personal or real property, such as a service agreement

associated with the purchase or rental of computers or office

equipment; or
a clear need exists to obtain an unbiased finding or opinion,

such as an expert witness in litigation.

The Chief Administrative Officer may certify a service contract

which is not exempt under subsection (b) only if:

(1)
2)

the contract has complied with Section 11B-69: and
the Chief Administrative Officer finds that:

(A) the policy stated in Section 11B-66 does not outweigh

the potential economic advantage of entering into the

contract;
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BiLL NO. 45-97

(B) the contract does not adversely affect the County’s

(C) the contract includes adequate control mechanisms to
ensure that the function or service will be performed in
accordance with the contract; and

(D) the contract complies with all requirements of this

Article and any regulations adopted under it.

11B-69. Information regarding proposed non-exempt service contracts,

Before certifying a service contract that is not exempt under Section 11B-

67(c) or 11B-68(b), the Chief Administrative Officer must also submit to the

County Council and each affected certified collective bargaining representative

the following information:

(a)

Consideration of alternatives. A demonstration that the affected

County department or office has taken formal and positive steps to

consider alternatives to the service contract, including reorganization,

reevaluation of service, and reevaluation of performance, and has

consulted with any affected certified collective bargaining

representative.

Cost comparison.
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BILL NO. 45-97

(1) Calculations that:

)

(A) compare the cost of the service contract with the cost of
using County employees to perform the service or
function; and

(B) show savings to the County, over the duration of the

service contract, of at least 20% of the value of the

contract or $200,00

—~

he cost comparison required by this subsection must include:

direct costs, including fringe benefits;

B B |

indirect overhead costs, including the proportional share

of existing administrative salaries and benefits, rent,

equipment costs, utilities. and materials, but only to the

extent that those costs are attributed solely to the service

or function in guestion and would not exist if the service

or function were not performed by County employees;
(C) any continuing or transitional costs directly associated

with contracting for the service or function, including

unemployment compensation and the cost of transitional

services; and
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BILL No. 45-97

(D) additional costs of performance of the service or function
by County employees, including salaries and benefits of
additional staff and the cost of additional space,
equipment, and materials needed to perform the service
or function.

Plan of assistance. A formal proposed plan of assistance for

all County employees who will be adversely affected by the

service contract, which must include:

(1) efforts to place affected employees in vacant positions in

the same or another unit of government;

(2) provisions in the service contract, if feasible, for hiring

by the contractor of displaced employees; and

(3) prior notification to affected employees 6 months before
each adverse effect will occur.
A final plan of assistance must only be adopted after

bargaining with any affected certified collective bargaining

representative.

Sec. 2. Sections 33-102, 33-103, 33-106, 33-107, and 33-108 are amended as
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114 33-102. Definitions.

115 - The following terms have the meaning indicated when used in this
116 Article:

117 * * *

118 (4) "Employee" means any person who works under the County

119 government merit system on a continuous full-time, career or part-
120 time, career basis, except:

121 * * *

122 [(T) Persons in grade 27 or above, whether or not they are

123 supervisors.]

124 * * *

125 33-103. Labor Relations Administrator.

126 (a) There is established the position of Labor Relations Administrator, to
127 provide for the effective implementation and administration of this
128 Article concerning selection, certification and decertification

129 procedures, prohibited practices, and the choice of a mediator/fact-
130 finder. The Labor Relations Administrator [shall] must exercise the
131 following powers and perform the following duties and functions:
132 * * *

133 (8) Determine any issue regarding the negotiability of an

134 collective bargaining proposal.
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[(8)] (9) Exercise any other powers and perform any other duties and

33-106

(a)

(b)

functions [as may be] specified in this Article.

Selection, certification, and decertification procedures.

The certification or decertification of an employee organization as the

representative of a unit for [the purpose of] collective bargaining

[shall be initiated in accordance with] must comply with the

following procedures:

()

* *

*

If a different employee organization is certified as the result of
an election carried out under subsection (b)(8). that
organization must be treated in all respects as a successor in
interest and party to any collective bargaining agreement that

the previous employee organization was a party to.

If a properly supported and timely filed

*

*

*

tition to decertify an

existing certified employee organization, and a properly

supported and timely filed petition to certi

another employee

(0]

rganization, are filed within the same time period under

subsection 3or ‘ 4). one election must be held to

d

€

termine which organization, if any, the employees in the unit
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tion ball in
i voter. f titionin
and certified empl rganizati d a choice that th
mplo . si be represen of the

named emplovee organizations, All other applicable

requiremen rocedures for the election must be followed.
* | ] | ]
Collective bargaining.

Duty to bargain; matters subject to bargaining. Upon certification
of an employee organization, the employer and the certified
representative have the duty to bargain collectively with respect to the

following subjects:
% * %

(7) [Amelioration of the] The effect on employees [when the
exercise] of the employer’s exercise of rights listed in
subsection (b) [causes a loss of existing jobs in the unit].

Employer rights. This Article and any agreement made under it

[shall] must not impair the right and responsibility of the employer to

[perform the following]:

* * *
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(17) Create, alter, combine, contract out, or abolish any job
classification, department, operation, unit, or other division or
service, [provided that no contracting of work which will
displace employees may be undertaken by the employer]| but

the employer must not take any such action unless [ninety (90)]

90 days [prior to the signing of the contract] before any such

action, or [such other] another date of notice [as] agreed by the

parties, written notice has been given to the certified

representative. The employer must also certify in writing to the

certified representative an ounty Council that an

proposed contracting of work completely conforms to the

requirements of Chapter 11B, Article XV.

Bargaining, impasse, fact-finding, and legislative procedures.
Collective bargaining [shall] must begin no later than November 1
before the beginning of a fiscal year for which there is no agreement
between the employer and the certified representative, and [shall]
must be finished on or before [January] February 15. [The resolution

of a bargaining impasse or fact-finding shall be finished by February

1.]
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Any provision for automatic renewal or extension of a collective
bargaining agreement is void. An agreement is not valid if it extends
for less than one year or for more than 3 years. All agreements
[become effective] take effect July 1 and end June 30.
A collective bargaining agreement [becomes effective] takes effect
only after ratification by the employer and [by] the certified
representative. The certified representative may [provide] adopt its
own [rules for] ratification procedures.
Before November 10 of any year in which the employer and the
certified representative bargain collectively, the Labor Relations
Administrator [shall] must appoint a mediator/[fact-finder] arbitrator,
who may be a person recommended [to her] by both parties. The
mediator/[fact-finder] arbitrator [shall] must be available [during the
period] from January 2 to [February 1] June 30. Fees and expenses of
the mediator/[fact-finder] arbitrator [shall] must be shared equally by
the employer and the certified representative.
(1) During the course of collective bargaining, either party may
declare an impasse and request the services of the

mediator/[fact-finder] arbitrator, or the parties may jointly
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request [his] those services before [declaration of] an impasse
is declared. If the parties do not reach an agreement by
[January] February 15, an impasse exists. Any issue regarding
the negotiability of ining proposal must be referred to
r Relations Administrator for an expedited
determination.
This dispute [shall] must be submitted to the mediator/[fact-
finder] arbitrator whenever an impasse has been reached, or
[before that] as provided in subsection (e)(1). The
mediator/[fact-finder] arbitrator [shall] must engage in
mediation by bringing the parties together voluntarily under
such favorable circumstances as will [tend to bring about the]
encourage settlement of the dispute.
If [and when] the mediator/[fact-finder] arbitrator finds, in [his]
the mediator/arbitrator’s sole discretion, that the parties are at a
bona fide impasse, [he shall implement the following fact-

finding process:] or as of Fe 15 when an impasse is

automatically reached, whichever occurs earlier, the dispute

t mijtted indin itration.
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[(a) He shall require the parties to submit jointly a memorandum of

all items previously agreed upon, and separate memoranda of

their proposals on all items not previously agreed upon.]

(f)(1) If binding arbitration of the parties’ dispute is invoked, the

[(b)] (2)

mediator/arbitrator must require each party to submit a final

offer, which must consist either of a complete draft of a
proposed collective bargaining agreement or a complete
package proposal, as the mediator/arbitrator directs. If only
complete package proposals are required, the

mediator/arbitrator must require the parties to submit jointly a

memorandum of all items previously agreed on. The final offer

submitted by each party must separately identify economic and

non-economic proposals. Economic proposals must include

salary and wages, pension and other welfare benefits, such as

health insurance. The mediator/arbitrator must decide any

issue regarding whether a particular proposal is economic or

non-economic.,

[He] The mediator/arbitrator may require the parties to submit

oral or written evidence [or make oral or written] and
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BiLL No. 45-97
arguments in support of their proposals. [He] The
mediator/arbitrator may hold a hearing for this purpose at a
time, date, and place selected by [him] the mediator/arbitrator.
This hearing [shall] must not be open to the public.

On or before [February] March 1, the mediator/[fact-finder]
arbitrator [shall] must issue a report of [his] findings of fact
and recommendations on those matters still in dispute between
the parties. The report [shall] must be submitted to the parties
but [shall] must not be made public at this time.

In making [findings of fact and recommendations] this

determination, the mediator/[fact-finder] arbitrator may [take

into account] consider only the following factors:

[(D] (A) Pastcollective bargaining agreements between the

parties, including the past bargaining history that led to
the agreements, or the pre-collective bargaining history
of employee wages, hours, benefits, and working

conditions.

[(i))] (B) Comparison of wages, hours, benefits, and conditions of

employment of similar employees of other public
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employers in the Washington Metropolitan Area and in
Maryland.

Comparison of wages, hours, benefits, and conditions of
employment of other Montgomery County personnel.
Wages, benefits, hours, and other working conditions of
similar employees of private employers in Montgomery
County.

The interest and welfare of the public.

The ability of the employer to finance economic
adjustments, and the effect of the adjustments upon the
normal standard of public services provided by the

employer.

After receiving the report of the mediator/fact-finder, the parties shall

meet again to bargain. If 10 days after the parties receive the report

they have not reached full agreement, or if eifher party does not

accept, in whole or in part, the recommendations of the mediator-fact-

finder, the report of the mediator-fact-finder, with recommendations

on agreed items deleted, shall be made public by sending it to the

Council. The mediator/fact-finder shall also send the Council the
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joint memorandum of items agreed upon, up-dated with any items
later agreed upon. The parties shall also send to the Council separate
memoranda stating their positions on matters still in dispute. ]

The budget that the employer submits to the Council shall include the
items that have been agreed to, as well as the employer's position on
matters still in dispute. Any agreed or disputed term or condition
submitted to the Council that requires an appropriation of funds, or
the enactment, repeal, or modification of any County law or
regulation, or which has or may have a present or future fiscal impact,
may be accepted or rejected in whole or in part by the Council. Such

terms or conditions shall be identified to the Council by either or both

parties. The employer shall make a good faith effort to have the

Council take action to implement any term or condition to which the
parties have agreed.]

The Council.may hold a public hearing to enable the parties and the
public to testify on the agreement and the recommendations for
resolving bargaining disputes.|

On or before May 1, the Council shall indicate by resolution its
intention to appropriate funds for or otherwise implement the items

—
-18 -
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that have been agreed to or its intention not to do so, and shall state
its reasons for any intent to reject any items of the kind specified in
subsection (g) that have been agreed to. The Council shall also
indicate by resolution its position on disputed matters which could
require an appropriation of funds or enactment, repeal, or
modification of any County law or regulation, or which have present
or future fiscal impact.]
Then the Council shall designate a representative to meet with the
parties and present the Council's views in the parties' further
negotiation on disputed matters and/or agreed upon matters that the
Council has indicated its intention to reject. The results of the
negotiation, whether a complete or a partial agreement, shall be
submitted to the Council on or before May 10. Any agreement shall
provide for automatic reduction or elimination of wage and/or
benefits adjustments if:
(1) The Council does not take action necessary to implement the
agreement, or a part of it; or
(2) Sufficient funds are not appropriated for any fiscal year in

which the agreement is in effect.
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